Introduction
Is there a populist challenge to constitutional democracy? And if so, where does it come from? Furthermore, are constitutional democracies likely to meet it without changing their own features?
Before entering into these questions, a tentative defi nition is needed of the terms 'populism' and 'constitutional democracy'.
I will refrain from contributing to the longstanding enterprise of fi nding the 'true concept' of populism. Isaiah Berlin claimed that that concept suff ers from a Cinderella complex, being a shoe in the shape of populism, but no foot to fi t it; since then, scholars have adjusted diff erent feet to that shoe, in vain. With an apology for its imperfection, I will designate populism as an ideology claiming that 'the political class' has lost contact with the 'real will of the people,' and promising to give it voice through new leaders, movements or parties.
So far, we might ask ourselves where the challenge to constitutional democracy comes from. Political theorists' answers vary according to the supposed proximity of populism to that democracy. For some, the sources of populism 'are to be found in tensions at the heart of democracy,' namely 'two styles of modern politics,' the 'redemptive' (vox populi vox dei) and the 'pragmatic' ('ballots not bullets') face of democracy.
1 For others, populism should be conceived 'as an internal periphery of democratic politics,' consisting in 'a region where the distinction between inside and outside is a matter of dispute and cannot be thought * Professor of Public Law in the Faculty of Law of the University of Rome 'Sapienza'. ¹ M. Canovan, 'Trust the People! Populism and the Two Faces of Democracy', XLVII Political Studies (1999) p. 2 et seq. EuConst 7 (2011) outside a polemic. ' 2 Th e distance between democracy and populism is further increased by stressing that the latter refl ects Schmitt's view of 'the substantial homogeneity of the identity and the will of the people,' and that 'populism, by its nature, should be seen as a dangerous threat to democracy.' 3 Th ese diverse assumptions rely heavily on styles of politics, collective perceptions of democracy, and political thought. Combinations and tensions between the 'democratic' and the 'liberal pillar' of constitutional democracy are seen through the lens of these elements, with the sometimes explicit aim of purporting an 'ideal-typical analysis' of the issue. 4 My approach, rather, has to do with constitutional democracy as a form of government combining principles and institutions corresponding to diff erent modes of legitimacy, namely popular election of political representatives and the rule of law in the sophisticated version available with the introduction of constitutional justice and the further institutional settings characterizing contemporary constitutionalism in Europe and elsewhere. Constitutional democracy results from continuous adjustments of these potentially confl icting principles and institutions, which are open to diverse interpretations and, thus, confl ict. Given these adjustments, constitutional democracy has proved to be suffi ciently fl exible for absorbing even destructive tensions. Nevertheless, such fl exibility is not to be taken for granted, nor should it be excluded that a structural imbalance between the democratic and the liberal pillar might result from these adjustments.
Whether the populist challenge appears as potentially destructive or, to the contrary, constructive, constitutional democracy needs to be viewed against that background. An understanding of the issue, therefore, requires a brief reference to the functioning of this mode of politics, not less than to the collective perceptions on which populism tends to rely for the attainment of its objectives. Th e inquiry is limited to European countries, due to their institutional connections and their increasingly common constitutional discourses.
Populism and time
Party failings, the decline of political participation and the media's capability of shaping the public debate appear among the current factors of the populist challenge. A recent report on the state of democracy in the UK, the most mature European democracy, admits 'the prevalence, and inadvertent nurturing of, an antipolitical culture. Contemporary political disaff ection is not, we suggest, a story of the decline of civic virtue, nor is it a story of political apathy -it is one of disenchantment, even hatred, of politics and politicians.' People experience politics, it is added, as spectators and through the eyes and ears of the media, with the result that they 'combine a substantial level of cynicism about politics with occasional outbursts of moral indignation as to its failings and frustrations.' 5 Most citizens, it is argued elsewhere, are judging politicians from afar and through a distorted lens. In mature democracies they have little if any direct involvement in politics. 6 According to other scholars, the fact that '[n]ever before in the history of postwar Europe have governments and their political leaders -at the national levelbeen held in such low regard,' 7 depends on a situation in which each party tends to become more distant from the voters that it purports to represent while at the same time tending to become more closely associated with its political competitors, thus paving the way to populist mobilizations. 8 Th is assumption captures one of the main factors of the populist wave. Th e increasing convergence among the protagonists of the political system once representing ideologies and social classes marking the traditional right/left divide throughout the 20 th century, is likely to compose before the electors the image of a 'political class' distant from their interests and values, and consequently reinforcing populism.
At the same time, the decline of ideologies and social classes of the past century has been accelerated by, and complemented with, the advent of communicative systems that are believed to structure the public debate in terms of singular events rather than of principles, thus supplying the awareness of a common future with mediatically driven perceptions. 9 Contrary to the press, the communicative systems of our age are far from favouring a refl exive attitude with respect to external events. Th ey rather tend to de-structure the previously known perception of time. Th at perception is itself the product of history and culture, and is likely to change due to the wonderful adaptability of human beings to external events. Our ancestors had a perception of time diff erent from ours, and ours will diff er from that of future generations. But, for the moment, we do not know enough of that. What we know, or are reasonably able to reconstruct, is the impact of the new communicative systems on our perception of time as structured in the public sphere: the 'eternal present' prevails over the sense of the future not less than that of the past.
On the other hand, the new communicative systems tend to transform politics from a reasoned confrontation between programs concerning the future of the country into a competition between personalities. Th is, in certain contexts at least, favours leaders acquiring and maintaining electoral consent based on the immediate impression they exert on the people, without any attention being paid to whether or not their promises correspond to the policies they have advocated.
Th e assumption that policies need time to take shape, and then to be evaluated by the electors, is thus challenged. Representatives and political parties are relieved of the burden of being evaluated according to the policies which they have chosen, and, rather, tend to concentrate on the construction of a successful image before their electors, irrespective of its political meaning. Obsessed by daily opinion polls, they mirror the current preferences of the electors, rather than representing their interests for the duration of the mandate. Th is provides a further chance for populist leaders, who claim their attachment to democracy by solely relying on the popular will without paying attention to reasoned policies.
Th ese phenomena need to be taken into account for an understanding of the rise of populism. But they appear insuffi cient for inquiring into how that rise might exploit the tensions, respectively, between political representation and popular choice, and between democratic majoritarianism and liberal constitutionalism, accompanying the development of constitutional democracy.
Democracy and representation
Until the eighteenth century, democracy was generally associated with the gathering of citizens in assemblies and public meeting places, on the presumption that it was exclusively suited to small scale societies. Rousseau believed Geneva to be the ideal place for democracy, and even Montesquieu, although favourable to federal solutions, conceived republics only to be of small dimensions.
Th e invention of representative democracy reversed this presumption. As one of its best-known advocates put it, 'by ingrafting representation upon democracy' a system of government is created that is capable of embracing 'all the various interests and every extent of territory and population.'
10 Representative democracy could, then, be valued 'as the grand discovery of modern times,' in which 'the solution of all diffi culties, both speculative and practical, would be found.' 
e Populist Challenge to Constitutional Democracy
Th ese optimistic views were due to the fact that the representative system was conceived against the background of the formation of the nation-state, and of the corresponding size that political communities were taking. But that system was not without costs, at least from the perspective of democracy as government of the people.
'What sort of reason,' objected Edmund Burke before his electors of Bristol, is that where those who form the conclusion are perhaps three hundred miles distant from those who hear the arguments? To deliver an opinion, is the right of all men; that of constituents is a weighty and respectable opinion, which a representative ought always to rejoice to hear; and which he ought always most seriously to consider. But authoritative instructions; mandates issued, which the member is bound blindly and implicitly to obey, to vote, and to argue for, though contrary to the clearest conviction of his judgement and conscience, these are things utterly unknown to the laws of this land, and which arise from a fundamental mistake of the whole order and tenor of our constitution....You choose a member indeed; but when you have chosen him, he is not member of Bristol; but he is a member of parliament. If the local constituent should have an interest, or should form an hasty opinion, evidently opposite to the real good of the rest of the community, the member for that place ought to be as far, as any other, from any endeavour to give it eff ect.
12
In his speech to the people of the State of New York, James Madison depicted the representative system to be 'necessary as a defense to the people against their own temporary errors and delusions,' namely 'when the people, stimulated by some irregular passion, or some illicit advantage, or misled by the artful misrepresentations of interested men, may call for measures which they themselves will afterwards be the most ready to lament and condemn.' 13 Irrespective of the variety of arguments and constitutional contexts, including that of the French Revolution, political representation was then constructed on the basis of the principle that a member of parliament is not subject to repeal in the course of his mandate. While distinguishing the representative from direct democracy, where electors are to the contrary enabled to repeal their MP through recall, this rule lies at the core of the criticism that the representative system only indirectly gives a chance of popular intervention in public aff airs, being, therefore, inadequate for ensuring a genuine democracy. In the last two centuries, such criticism was common to various theoretical approaches and served various EuConst 7 (2011) political purposes, including the recent assumption that representation is incompatible with liberty since it delegates the political will of the people, to the prejudice of genuine self-government and autonomy.
14 Since the last decade of the 18 th century, the prevalence of the representative over rival systems in the landscape of liberal regimes appears nonetheless hardly disputable. Not only did the rule prohibiting the imperative mandate, irrespective of whether it was an explicit rule of constitutional law, resist various political and theoretical attacks, but, fi rst and foremost, it proved to adapt itself to historical changes aff ecting the very notion of democracy. Perceived as an ideology so long as the franchise was limited and its extension was sponsored by democratic movements, democracy appeared as a form of government with the advent of universal suff rage and of the organisation of political parties aimed, inter alia, at choosing candidates for the elections.
The open mandate and party democracy Th ese changes reversed for ever the oligarchic system in which the prohibition of the imperative mandate for members of parliament was originally affi rmed. Political parties, it was inferred, should make it impossible for the Members of Parliament to arrive at independent decisions in the sense presupposed under the classical representative-parliamentary democracy. Here, the members cease to be representatives of the people as a whole. Th ey become mere delegates who can be dismissed if they go beyond the instructions given them by those who have nominated or elected them.
In turn, Parliament would be transformed 'from the liberal representative corporation which it originally was into a dependent plebiscitary expedient dominated by the parties as the mouth-piece of the organized people in the modern democratic mass-party state.' 15 Given the fact that the popular will was expressed and formed through political parties, the prohibition of the imperative mandate appeared a relic of the past. Hans Kelsen went even further by suggesting that parties, instead of being forced to send to Parliament a certain number of deputies for discussing the most diverse issues, might delegate there their own experts according to the issues at stake. Notwithstanding these provisions and suggestions, the rule prohibiting the imperative mandate was confi rmed by the European post-World War II Constitutions, including those recently approved in Eastern Europe with the advent of, or the return to, democracy. Also, where such provision is not explicitly laid down, like in the UK, MPs are not considered delegates of their constituencies. Th e fact that they may win their seat on the basis of manifesto pledges made by a political party to the electorate, does not imply that individual electors are entitled to compel their MP to follow manifesto policies. 17 Th e extraordinary longevity of the prohibition of the imperative mandate might be explained on the ground that, in the 'democratic mass party state,' it acquired the function of preventing parties from repealing MPs countering their own decisions or guidelines. On the other hand, it might be noticed that electors are, in principle, able to hold representatives to account to the extent that the latter remain in charge during the entire legislature. Without the rule prohibiting the MP's imperative mandate, electors would be free of changing their representatives whenever they wish, but, at the same time, would renounce the opportunity of evaluating how representatives converted their interpretation of the common interest into certain policies. While rendering parliamentary tenure instrumental to the political power's accountability, not less than to its exertion, that rule might be considered to convert a limitation into an opportunity for electors.
18 Th e rule might thus refl ect a specifi c notion of time, the time of democracy as practiced in contemporary States.
Populism, to the contrary, claims immediate responses to the 'people's will', denying the good reasons of a longer time perspective of politics, 19 and favouring the notion of representation as resemblance of the representative to the elector. What counts here is not the activity and the time needed for its exertion, but the personality of the representative. 20 Nonetheless, contemporary populist movements and parties are far from proposing alternative solutions to representation as practiced in constitutional democracies, nor necessarily favour the referendum, in spite of it frequently being believed as restoring democracy to the people. To the contrary, they regularly participate in elections and accept the rules of the representative system. Aware of its crisis, which is the very source of its success, populism seeks to maintain that system by depicting the political parties expressing its legacy as an aristocratic class. Current party failings, together with the decline of their ideologies and the mediatically driven perceptions of the public sphere, are likely to nourish this view. It has been observed that the democratic legitimacy of populist parties depends 'on whether they target the representative system as such and want to foster the illusion of a direct rule of the people, or whether their criticisms serve the realization of a more responsive democratic system.' 21 But is this the real alternative which we are confronted with? Beyond their propaganda, the immediate aim of populists appears altogether similar to that of traditional political parties, namely obtaining the majority of parliamentary seats. Furthermore, wherever they have gained that majority, populist parties have immediately ceased to target the representative system as such. To the extent that it consists in exploiting the crisis of that system with the aim of obtaining electoral consent, without propounding the premises of a diff erent system, the populist challenge refl ects an inner tension of democracy, rather than an external threat to it.
However, we do not know where that tension is likely to lead. In particular, we do not know whether populists will have to learn how to govern highly complex societies and whether they will acquire the long-term objectives characterizing the traditional political parties, or whether their notion of representation as mere resemblance of the representative to the elector will prevail over the longstanding notion of political representation, thus obscuring the sense of its institutional mechanisms, such as the open mandate.
Democracy and non-majoritarian institutions
So far, we have discussed the ambivalence of populist parties vis-à-vis political representation. Th e question of how they deal with the longstanding tension and the related provisory adjustments between democratic majoritarianism and liberal constitutionalism, give rise to diff erent considerations. Before examining the issue, a brief account is needed of the institutional aspects of that tension, and particularly of the increasing role of non-majoritarian institutions within the framework of constitutional democracies.
It is worth recalling that, under the infl uence of the French Revolution, the role of these institutions became almost irrelevant in continental European, due to both the suspicion for the courts of the ancien régime, and the presumption that the law, as expression of the general will, would ensure the best protection of citizens' rights. Judges were thus conceived as mere servants of the law.
²¹ Abts and Rummens, supra n. 3 at p. 420.
Th e subsequent failure of parliamentary regimes in countering totalitarianism and the very totalitarian experience, marked a watershed with the past in those countries. Although remaining at the centre of democratic life, Parliament was no more perceived as its unique source nor as capable of granting the guarantee of fundamental rights per se. A sophisticated version of the rule of law was thus introduced through the introduction of judicial review of legislation -aimed at ensuring the eff ective protection of these rights. At the same time, the separation of powers principle acquired further dimensions on the vertical and on the horizontal level, impeding inter alia the formation of a monolithic power through the diff usion of a pluralistic version of democracy. Th ese substantive principles were enshrined into constitutions intended to endure, irrespective of contingent expressions of public powers, including political decisions of the majorities of a certain legislature. Politics was thus conceived as constitutionally limited by the interventions of judges and constitutional courts.
Over the last decades, the role of the judiciary has increased in various respects: the independence of central banks vis-à-vis political institutions was enhanced, and further non-majoritarian institutions, such as independent authorities, were established at the national level. At the same time, the EU's legitimacy was grounded on the effi cacy of the supranational decision-making process rather than on popular consent.
However, the growth of non-majoritarian institutions encompasses phenomena related to various modes of legitimacy. Th e expansion of the judiciary goes back to the abandonment by the courts of the deference towards legislatures, of which the symptoms were already discernible forty years ago. Th e novelty of the last decade, rather, consists in the mutual interactions and dialogues between national and European courts. But, for the moment, their constitutional legitimacy seems unchallenged: although questioning the crudest forms of judicial activism, politicians refrain from serious attempts of curbing the courts.
Th e recent creation of further non-majoritarian institutions is, instead, likely to provoke the attacks of politicians -particularly of populist parties. We should fi rst ask ourselves why these institutions were established.
When the problems faced by society require long-term solutions, so the argument goes, politicians have few incentives to develop policies the success of which is likely to come after the next elections. Delegation of certain policies to central banks or independent authorities is then needed, amounting to a transfer of powers to decision-makers removed from election returns, and, at the same time, better equipped than politicians to act on the basis of expertise. politics derives here from presumed fallacies of electorally accountable branches of government in dealing with long-term policies, rather than from the presumption, lying at the core of the rule of law, that unrestricted majorities would infringe minorities' and citizens' rights. Contrary to the courts, the legitimacy of independent authorities thus appears to be founded on functional reasons, namely on pursuing 'effi ciency-oriented policies.' 23 However, apart from the question of whether functional reasons suffi ce to legitimate independent authorities on constitutional grounds, these authorities are usually held accountable, on informal grounds, to the economic or social groups directly involved by their decisions, to the 'stakeholders' but not to the general public. Moreover, the proliferation of non-majoritarian institutions was promoted by national rulers, not because of the belief that such institutions were better equipped in driving long-term policies, but because these policies, in spite of their long-term eff ects, were expected to endanger electoral consent. In these conditions, the fact that an altogether huge power was given to institutions that are not to be held accountable to the people appears not less signifi cant than the benefi ts associated to their technical capacities.
Th ese elements fuel the attacks of populists towards the 'establishment', including fi nancial technocracies, and further institutions of the celebrated 'multi-level governance.' Th e main victim is the European Union. Th is does not simply depend on the 'democratic defi cit.' It rather depends on the fact that Member States tend to leave to the EU the burden of adopting unpopular decisions, and, at the same time, to maintain the traditional image of 'Brussels' as a technocratic organization, in spite of the crucial role played by national governments (through the Council and other intergovernmental institutions) in its decision-making process. Th e absence of true European mediatic circuits and political parties further discourage the formation of a European public opinion. Finally, the post-'9/11' security threats create a political climate which undoubtedly runs counter the chance of a supranational dimension of citizenship.
Not surprisingly, these diffi culties are exploited by populist parties, regularly claiming that 'Europe' is against the 'people's will', and advocating a politics of fear of the alien that goes far beyond the need of ensuring security both in the national and in the European space.
²³ See, e.g., D. Majone, supra n. 22 at p. 28.
The populist challenge as symptom of the constitutional democracy's malaise Th e attitude of populists towards the institutions of constitutional democracy appears diff erentiated according to their diverse modes of legitimacy. While they are not likely to question the representative system as such, they attack non-majoritarian institutions on the ground of their lack of democratic legitimacy. Th is attitude is evident from the experience of countries where populist parties have obtained the majority of parliamentary seats. Once in offi ce, populists claim that Parliament is the sole legitimate authority to be obeyed in a democracy, thus threatening the credentials of non-majoritarian authorities.
Rather than amounting to mere propaganda, this aversion appears as the symptom of a malaise of constitutional democracies. Since the democratic pillar is still based on the popular election of the representatives through party selection, and sometimes of the president of the Republic, vis-à-vis the remarkable growth of non-majoritarian authorities, the conclusion appears justifi ed that the space reserved to politics and to the people has shrunk considerably. 24 Th e fact that we have 'gone too far' in creating non-majoritarian authorities, 25 together with the rise of supranational organisations such as the EU, has engendered, as anticipated in the introduction, a structural unbalance between the democratic and the liberal pillar -the popular and the aristocratic side of government. How, then, might constitutional democracies redress such unbalance without renouncing their own identity?
While simply relying on popular sovereignty, the populist solution appears fascinating for huge sectors of the electorate, tired of the complexity of contemporary government. But, at the same time, it appears unrealistic in the light of that complexity, since it would require the abolition of the EU and of the nonmajoritarian authorities, namely a return to the national state as it was structured a century ago.
Th is is not to say, however, that the populist challenge should not be taken seriously. To the contrary, it forces us to inquire into whether the rise of nonelected authorities and organisations corresponds necessarily to an oligarchic degeneration of constitutional democracies. It is true that, in the last decades, that rise has strongly increased the gap between power and accountability, the former being transferred from parliaments or governments to authorities and organisations removed from open political processes. But, as we have seen, this process was not due to fate. It derived, especially as concerns the EU, from choices of national rulers aimed at escaping the mechanisms of accountability without, as much as ²4 Mény and Surel, supra n. 20 at p. 51 et seq. ²5 Mény and Surel, supra n. 20 at p. 58.
